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OIO No:94lADC/VM / o&A/2022 -23

F. No: Vlll/10-58/SvPtA/o&A/t1Q/2o22-23

Brief facts of the case: -

A specific intelligence was received by the Customs officers of Air
Intelligence Unit, Sardar Vallabhbhai Patel Internationa.l Airport (SVPIA),

Ahmedabad that Shri Salju Raju Tolani (hereinafter referred to as "passenger'/
'noticee") aged 26 years holding Indian passport bearing No. P4413029 residing at
Gaagadarshan Palace, 1O 1,BK No. 1605, Sec 26, Satramdas Hospital, Ulhasnagar,
Thane, PIN-421004, Maharashtra, was carrying contraband in violation of
Customs Act, 1962 and the Rules and Regr:lations made thereunder. The said
passenger was flying to Sharjah from the Sardar Vallabhbhai Patel International
Airport (SVPIA), Ahmedabad by Air Arabia Flight No. G9-484 on 24.12.2027.
Accordingly, on the basis of said intelligence, tJre Air Inteliigence Unit (hereinafter
referred to as "AIU") officers, Customs, SVPIA, Ahmedabad along with two panchas
reached the Departure Ha1l located at the first floor of Terminal 2 Building of SVPIA
after Pre-embarkment Security Check and intercepted Shri Sanju Raju Tolani
where he was waiting to board the Air Arabia Flight No. G9-484 under parchnama
proceedings daled 25.12.2021. The passenger was carrying one dark brown
coloured trolley bag as checked in baggage.

2, The passenger was i.ntercepted by officers sitting at waitrng area of
departure at Terminal 2 of Sardar Vallabhbhai Patel International (SVPI) Airport,
Ahmedabad. The AIU oflicers gave their introduction to the said passenger showing
their identity cards and politely asked for his identity. The passenger identified
himself as Shri Sanju Raju Tolani and on being asked he showed his passport to
officers. On being asked by AIU oflicers whet-her he was carrying any restricted or
prohibited or contraband goods under Customs Act, 1962 for which the passenger

denied. On scrutiny of the passport, officers found that he was a frequent flyer.
After that, in presence of panchas, officers requested the passenger to come along
with them at thefu Air Intelligence Unit office, SVPI Airport, Customs, Ahmedabad
situated opposite to Belt No. 5 of the Arrival Hall of Terminal-2 building of SVPI

Arport and a.lso informed him that the AIU officer would be conducting
examination of his baggage (one dark brown coloured trolley bag) and his personal
search. The passenger agreed with the same and the passenger along with his
baggage, indepnedent panchas and AIU officers proceeded towards office of Air
lntelligence Unit, SVPI Airport, Customs, Ahmedabad.

3. The checked in baggage ofthe said passenger was offloaded from the flight
and the same was handed over by the Airlines staII which was identified by him.
The AIU officers again asked the said passenger if he was having anything to
declare before Customs, in reply to which he again denied. The passenger was
asked by officers whether he wished to be searched in presence of the Magistrate
or the Superintendent (Gazetted officer) of Customs, to which he agreed for being
searched in presence of the Superintendent of Customs. Before conducting the
search the AIU officers offered their personal search to which he denied and said
that it is not necessary and he has full faith in the officers. For the further
investigation, the passenger was asked to pass through the Door Frame Metal
Detector installed opposite to Belt No.4 near Green chalnel in the arrival hall of
Terminal-2, SVPI Airport and his baggage was scanned through the X-Ray Baggage

Inspection Machine.

4, The Custom officers searched checked in baggage of Shri Salju Raju Toiani
which was dark brown coloured trolley suitcase. On opening the said suitcase,
another big hand bag of green colour was found inside. On thorough inspection of
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the said green coloured hand bag, it was found that something was hidden at
bottom layer of the said hand bag. On tearing it off, it was found that Saudi Arabian
Riyal in the denomination of 50O were concealed in there. On counting of the said
foreign currency, it was ascertained that there were total 150000 Saudi Arabia-n
Riyal in the said green coloured hand bag of Shri Sanju Raju Tolani which was
kept in dark brown coloured trolley suitcase. Further, during personal search of
the passenger ald on thorough interrogation the passenger admitted that he had
hidden two black coloured polythene packed rolls inside his rectum. Accordingly,
he was taken inside washroom in Arrival Hall where he took out the two black
coloured pollthene packed rolls concea-led inside his body. On verification of the
same, it was found that these two rolls contained foreign currency packed inside
in a ro11ed manner. Shri Sanju Raju Tolani admitted that he had intentionally
hidden the sa-rne to avoid detection. On opening the said two rolls by Shri Sanju
Raju Toiali in presence of panchas, it was found that it contained total 33500
U.A.E. Dirhams (one roil of 33 nos. of Dirhams in denomination of 50O and second
ro11 of 34 nos. of Dirhams in denomination of 500) which were concealed by him.
Thus, a total of 33500 UAE Dirham and 150000 Saudi Arabian Riyal were
recovered from the passenger.

Detailed inventory of foreigrr currencies in different denomination was made by
officers in the presence of panchas arrd the passenger, which is as under:

5. The va1ue of foreign currency in Indian rupees as per exchange rate
Notification No. 96 /2O21-Cus (N.T.) dated 02.12.2021 was equivalent to Rs.
35,73,300/-. The AIU officers asked the passenger whether he was having any
documents for purchase/acquisition of the Foreign Currency which was recovered
from him, to which he replied in negative.

6. The following documents were withdrawn from Shri Sanju Raju Tolani for
further investigation : -

. Photocopy of Passport no. P4413O29;

. Boarding Pass of flight no. G9 4a4 of Air Arabia seat no. 228 from
Ahmedabad to Sharjah;

. Photocopy of PAN card No ATTPT8343B.

Recovere
d from

Denomination of Foreign Currency seized from Shri Sanju Raju Tolani under Panchnama
dtd.24 & 25.72.2021 while departing from India to Sharjah via Flight No.G9 484 from
Ahmedabad to Sharjah holding Indian P.P. No. P4413029
sl.
No.

Foreign
Currency

Foreign
Curren
cy
Notes
(Denom
ination)

Numb
er of
Notes

Exchange Rate of one
unit of foreigrr currency
equivalent to Indian
Rupees as per
Noti.No.96l 202 1-Cus
(N.T.) dtd.o2.r2.2027
(taken as per exported
goods)

1 AE
Dirhams

500 67 19.80 6,63,300 Body
Search

Saudi
Arab
Riyr.l

500 300 19.40 Checked
in Bag

Grand Total 35,73,30O
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7- The said Foreign currency equiva-1ent to Indian Rs.35,73,3O0/- (Rupees

Thirty Five Lakh Seventy Three Thousand Three Hundred only) was placed under
seizure vide Seizure Memo/Order under Panchnama proceedings both dated
25.72.2021 by the AIU officers on a reasonable belief that the said Foreign
Currency was attempted to be smuggled out of India and hence it was 1iab1e for
confiscation for violation of the provisions of the Customs Act, 7962 and FEM
(Export ald Import of Currency) Regulatrons,2Ol5.

8. In view of the above facts, Foreign Currency, i.e. 33500 UAE Dirham and
150000 Saudi Arabian Riyal, equivalent to indian Rupees 35,73,300/- (Rupees

Thirty Five Lakhs Seventy Three Thousa-nd and Three Hundred Only) carried by
the passenger Shri Sanju Raju Tolani appeared to be "smuggled goods" as defrned
under Section 2(39) ot Customs Act, 7962. The offence committed is admitted by
the passenger in his statement recorded ort 25.12.2021 under Section 1O8 of the
Customs Act, 7962.

9. A statement dated 25.12.2021 of Shri Sanju Raju Tolani was recorded
under Section 108 of the Customs Act, 1962 after issuing summons to him,
wherein he inter a.lia stated that:

He could read and write English, Gujarati and Hindi lalguages.
On 24th December 202 1, his elder brother had bought ticket for him from
Ahmedabad to Sharjah for journey date 24th December 2O2l by Nr Arabia
airlines arrd return ticket from Sharjah to Ahmedabad on 2nd Jaluary
2022. His brother paid for the tickets and he was well aware of that.
He had hidden Foreign Currency by way of concealment in his bottom layer
of hand bag and in his rectum to evade detection by Customs officers.
He had not purchased that currency. That was given to him by his niece
who is well known to him.
He was going to stay for 5-6 days at UAE to purchase goods from Dubai.
The said amount was not for his personal use. On reaching UAE, he had to
handover said packet to Shri Karan Ahuja, at Gold Such Bust Stand, Dubai.
On being asked about Karan Ahuja, he stated that, he is doing Electric
business in Dubai and he will pay cash Rs. 10,000/- and purchase of goods

from his shop like electrical goods, perfume, protein powder, makeup goods
and second hand mobile phone. He was also going to bear his hotel bills
and expenses of travelling, etc. at UAE.
He has never been booked for smuggling case earlier.
He had carried Foreign Currency fi-rst time for smuggling it out of India.

10. RELEVANT LEGAL PROMSIONS:

A. THECUSTOMACT L962:

SECTION 2(221: "7oods" includes

a) uessels, aircrafis and uehicles; (b) stores; (c) baggage; (d) currencg ond negotiable
instruments; and (e) anV other kind of mouable propertA;

SECTION 21331: "prohibited goods" means anA goods the import or export of tuhich
is subject to ang prohibition under the Act or anA other lau-t for the time being in force
but does not include ang such goods in respect of u-thich the conditions subject to
tuhtclt the goods are permitted to be imported or exported haue been complied tuith;
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SECTION 2l39lz " smuggling", in relation to ony goods, means anA act or omission
u.thich u.till render such goods liable to confiscation under section I I 1 or section 1 13;

SectlonllH(a): "il1egal export" means the export of aly goods in contravention of
the provisions of the Act or any other 1aw for the time being in force;

SECTION1lS: Confiscation of goods attempted to be improperly exported, etc.-
The following export goods shall be [able to confiscation: -

(d) any goods attempted to be exported or brought within the limits of any Customs
area for the purpose of being exported, contrary to any prohibition imposed by or
under the Act or any other law for the time being in force;

SEICTION 119: Any goods used for concealing smuggled goods shall also be iiable
to con{iscation.

SECTION1 14: Penalty for attempt to export goods improperly, etc.-Any person who,
in relation to ang goods, does or omits to do any act uhich act or omission tuould
render such goods lioble to conf.scation under sectionl13, or abets the doing or
omission of such an act, shall be liable, -

(i) in the case of goods in respect of which any prohibition is in force under the
Act or ang other laru for the time being in force, to o penattA not exceeding
three times the ualue of the goods o.s declored by the exporter or the ualue
os determined under the Act, uthicheuer is greater;

B. THE TOREIGN EXCIIANGE MANAGEMENT ACT. 1999:

SDCTION 2. Definitions. -In the Act, unless the context othentise requires, -

(m) "foreign currencg" means anA calTencV other than Indian currency;

SECTION 3. Dealing in foreigrr exchange, etc.-Saue os othenaise prouided in this
Ac| rules or regtlations made thereunder, or uith the general or special permission
of the Reserue Bank, no person shall-
deal in or transfer ang foreign exchange or foreign secuitA to dng person not being
an authoised person;

C. Notification No. FEMA - 6 lRl/RB-2OlS dated 291L2|2OLS {Foreign
Exchange Management (ExDort and import of culrency) Regulations, 2O151

lEarller Notillcatlon No. FEMA 6 /R3-2OOO dated 3'd Mav 2OOO {Foreign
Excha[ge Management lExport and Import of Currencyl Regulations, 2OOOll:

REIGITLATION 5: Prohibition on export and import of foreigrr currency: -

Except o-s othenuise prouided in these regulations, no person shall, Loithout the
general or special permission of the Reserue Bank, export or send out of India, or
import or bing into India, ang foreign currency.

REGULATION 7: Export of foreign exchange and currency notes: -
An authoised person maA send out of India foreign cunency aequired in nonnal
course of business ,

Ang person maA to.ke or send out of India, -

Page 5 of 13



olO No:94lADC/VM / O&Al 2022-23
F. No: Vl I l/10-s8/SvPtAl o&A/ HQI 2022-23

Cheques dranun on foreign alrrencA account maintained in accordance uith Foreign
Exchange Management (Foreign Currencg Accounts bg a person resident in India)
Regulations, 2000;

foreign exchange obtained by him by draual from an authoised person in
accordance with the prouisions of the Act or the rules or regulations or directions
made or tssued thereunder;
anrrencA in the safes o/ uessels or aircrafi,s uthich ho,s been brought into India or
tthich has been taken on board a uessel or aircrafi uith the permission of the
Reserue Bank;

(3) Ang person maA tdke out of India, -

foreign exchange possessed bg him in accordance uith the Foreign Exchange
Monagement /Possession and Retention of Foreign Currency) Regulations, 201 5;

unspent foreign exchange brought back bg him to India uthile retuming from trauel
abroad and retained in accordance uith the Foreign Exchange Monagement

lPossession and Retention of Foreign Cunencg) Regtlations, 2O15;

(4) Any person resident outside India mag take out of India unspent foreign exchange
not exceeding the amount brought in bg him and declared in occordance u.tith the
prouiso to clause (b) of Regulation 6, on his arriual in India.

D. The Bd.ooaqe Rules, 2076 lEarlier B Ru les. 7998 as annended m
time to time):

RULE 7, Currencv. - The impo rt and export of currencu under these rules

Manaqement lExport and. Import of Currenca) Requlations, 2O75, and the
noti fi c ati on s i s sue d thereunder.

11. From the records and evidences discussed in the foregoing paras, it appears
that in the instant case Foreign Currency equivalent to Indian Rupees 35,73,300/-
was carried by the passenger in his baggage and on his person (concealed insrde
rectum) with an intent to smuggle it out of India. Further, Shri Sanju Raju Tolani
was unable to produce any legal documents showing legitimate procurement of the
said seized foreign currency from any legal source during search, seizure and
investigation of the case.

L2. As per Regulation 5 of Foreigri Exchange Management (Export and import
of currency) Regulations, 2015 issued by Reserve Bank of India under Notification
No. FEMA 6 (R)/RB-2015 dated29/7212015, no person shall, without tJre general
or special permission of the Reserve Balk, export or send out of India, any foreign
currency. Similarly, Regulation 7 ibid deals utith export of foreign exchange and
alrrencA notes. Regulotion 7 inter alia states that "Ang person may take or send out
of India, - foreign exchange obtained bg him bg draul from an authorized person in
accordance uith the prouisions of the Act or the rules or regulations or directions
made or issued there under. On the basis of Regulation 7 lbid, a person is entitled
to take or send out foreign exchange drawn from an Authorized Person in
accordalce with the provisions of the Act or the rules or regulations or directions
made or issued there under. During the personal search and ofthe baggage of Shri
Sanju Raju Tolani no documents with respect to Foreign Currency were found
which could prove the legal purchase of foreign currency recovered from him from
any authorized person as per Regulation 7 ibid.
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13. Further, Shri Sanju Raju Tolani was unable to produce any document
evidencing a legitimate procurement of the said seized Foreign Currency. On the
basis of the above it appears that Shri Sanju Raju Tolani carried the foreign
currencies illegally and witi intention to smuggle the same out of India in violation
of the said Act/ Rules/Regulations in force. Regulation 7 (3) and (4) ofthe Foreign
Exchange Management (Export and import of currency) Regulations, 2015 would
come into force only when a proper declaration before the Customs Officer had
been made,

L4. In view of the discussions in forgoing paras, it appears that the foreign
currency seized from the passenger cannot be exported without having proper legal
and legitimate documents. Therefore, the attempt to ca,rry the said forelgn
currency in the baggage or zrny manner for export by the passenger is a clear
violation of the restrictions imposed under Foreign Exchange Management (Export
and import of currency) Regulations, 2015 and hence tJle same appears to fall
under the ambit of "prohibited goods" as defined under Section 2(33) of the
Customs Act, 1962. Further, in terms of Section I lH (a) of the Customs Act, 19621

the commissioner of the said act again amounts to "Illegal export" of foreign
currencies by Shri Sanju Raju Tolani in as much as the passenger failed to produce
any legitimate/legal document in support of purchase of foreign currency from an
authorised person at the time of interdiction, seizure and during the course of
investigation. He had also admitted in his statement recorded under Section 108
of the Customs Act, 1962 that he had attempted to smuggle tJle seized Forergn
Currency. The foreign currencies totally equivalent to Indian Rupees 35,73,300/-
seized from the passenger therefore, appe.rrs liable to confrscation under secti.on
1 13(d) of the Customs Act, 1962.

15. Shri Salju Raju Tolani had carried the forergn currency and proceeded to
clear the security check at Ahmedabad Airport to smuggle the same out of India
il1egal1y. The foreign currency worth 150000 Saudi Arab Riya-1 and 33500 UAE
Dirham totally valued at Rs. 35,73,300/- was recovered from his possession in his
checked in bag and in his body (inside rectum) during the search under
Panchnama dated 25.12.2021 drawn at SVPI Airport, Ahmedabad. He appears to
have actively and knowingly indulged in the smuggling of the foreign currency
tota-lly valued at Rs. 35,73,300/-, which are liable to confiscation under Section
113 (d) of the Customs Act, 1962. Therefore, it also appears that Shri Sanju Raju
Tolani by committing the said act has rendered himself liable for penaJty under
the provisions of section 114 of the Customs Act, 1962

L6. Now therefore, show cause notice bearing F. No: VIII/ 10-
SS/SVPIA/O&A /HQ/2O22-23 dated 16.06.2022 has been issued to Shri Sanju
Raju Tolani, as to why:

. The Foreigo Currency, i.e. 335O0 UAE Dirham and 150000 Saudi Arabian
Riyal, equivalent to Indian Rupees 35,73,3OO/- (Rupees Thirty Five Lakhs
Seventy Three Thousand and Three Hundred Only) attempted to be
smuggled/improperly exported out of India in contravention of the
provisions of Foreign Exchange Management (Export and Import of
Currency) Regulations, 2015 read with Rule 7 ol the Baggage Rules, 2016
should not be confrscated under section 113 (d) of the Customs Act, 1962;

. The goods used for concealing tlre Foreign Currency, i.e. one dark brown
coloured trolley bag and green coloured hand bag placed in the dark brown
coloured trolley bag, seized under Panchnama proceedings dated
25.72.2021 should not be confiscated under Section 1 19 of the Customs
Act, 1962;
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Penalty should not be imposed under the provisions of Section 114 of the
Customs Acl, 1962 on Shri Sanju Raju Tolani.

Defence Replv and Personal Hearinq:

L7. Noticee has not submitted any defence reply to the Show Cause Notice

18. Noticee was given opportunity to appear for personal hearing on 13.01.2023
at 15:30 Hrs.; on 2O.O1.2O23 at 11:45 Hrs. alrd on O7.O2.2O23 at 11.45 Hrs.
However, noticee or his authorised representative was not appeared in personal
hearing.

Discussion and Findings:

19. I have carefully gone through the facts of this case ald found that the notice
has neither submitted reply to show cause notice nor appea-red in personal
hearing. I therefore proceed to decide the instant case ex-parte on the basis of
evidences and documents available on record.

20. The soie issue for consideration is the proposal for confiscation of
foreign currency equivalent to Indian Rs.35,73,30O/- (Rupees Thirty Five Lakh
Seventy Three Thousand Three Hundred only) attempted to be exported out of
India in contrary to the provisions of Foreign Exchange Management (Export and
Import of Currency) Regulations, 2OOO and Rule 7 of the Baggage rules read wrth
Customs Act, 1962 placed under seizure vide panchnama drawn on
24125.12.2027. The seizure was made under Section 110 of Customs Act, 1962
on the reasonable belief that the said foreign currency was liable for confiscation
under the Customs Act, 1962 and Foreign Exchange Management (Export and
import of currency) Regulations, 2015.

2L. I frnd that the parchnama dated 25.12.2021 clearly draws out the fact that,
on the basis of speciirc intelligence that one passenger nameiy, Shri Sanju Raju
Tolali, is carrying Foreign Currency, arrd was travelling to Sharjah from
Ahmedabad Airport by Air Arabia Flight No. G9 484 on 24.12.2027, the Air
Intelligence Unit (AIUJ Officers of Customs, Sardar Va-llabhbhai Patel International
Airport (SVPIA) reached at the pre-embarkation security check (PESC) with two
panch witnesses under panchnama proceedings dated 24 /25.72.2021. "lhe
passenger, Shri Sanju Raju Tolani, was sitting in waiting areas of departure Hall
of Terminal-2 of Sardar Vallabhbhai Patel International Airport (SVPIA). The AIU
officers asked tJle said passenger if he was having anything to declare before
Customs, in reply to which he denied. The passenger passed through Door frame
Metal Detector but no beep sound heard which indicate that, passenger is not
carried any metallic object on his cloth/body. The checked-in luggage i.e- one dark
brown coloured trolley suitcase, of the passenger was examined. On opening the
said suitcase, another big hand bag of green colour was found inside brown
coloured trolly suitcase. On Examination of the green coloured hand bag, Saudi
Arabian Riyal in the denomination of 500 totally 150000 Saudi Arabian Riyal
recovered. On interrogation, the passenger admitted that, he had hidden two black
coloured polythene packed ro1ls inside his rectum. He has taken to gents wash
room where he removed two rolls and handed over it to AOU officer. On counting
the currency packed in two ro1ls in presence of panchas, tota.l 33500 U.A.E.
Dirhams (one ro11 of 33 nos. of Dirhams in denomination of 500 and second ro11 of
34 nos. of Dirhams in denomination of 500) were recovered. The said personal
search and examination of baggage of the passenger, resulted into recovery of
l5OOOO Saudi Arabian Riyal and 33500 U.A.E. Dirhams. The value of the foreign
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currency equivalent to Indian Rupees 35,73,3OO / - (Rupees Thirty Five Lakhs
Seventy Three Thousand and Three Hundred Only) based on the exchange rate
Notification No. 96 /2O27-Customs (N.T.) dated O2.12.2O2I. On being enquired the
passenger was unable to produce any document evidencing a legitimate
procurement of the said foreign currency. The said foreign Currency i.e. 15OO0O

Saudi Arabian Riyal and 33500 U.A.E. Dirhams, totally equivalent to Indian
Rs.35,73,300/- was placed under seizure under ttre reasonable belief that the said
foreign currency was liable for confiscation under the provisions of Section I 13 (d)

of tlre Customs Act, 1962 as they were attempted to be smuggled/exported out of
India in cootravention of Notification No. FEMA - 6 (R)/RB-2015 dated
29/12/2015 {Foreigr Exchange Management (Export and import of currency)
Regulations, 2O15). Every procedure conducted during the panchnama by the
officers is well documented and is made in the presence of the panchas/witnesses
ald the passenger. Therefore, it is conclusively established that the passenger had
neither voluntarily come forward to declare to the Customs about possession of
the said foreign currency nor had any document evidencing a legitimate
procurement ofthe said foreign currency. This act ofthe passenger establishes his
mens rea beyond doubt that he tried to smuggle the said foreign currency out of
India by illegal and mala-fide manner.

22. Shri Sanju Raju Tolani in his statement dated 25.12.2027 had inter-a-lia
stated that foreign currency was given to him by his niece; that he was going to
stay for 5-6 days at UAE to purchase goods from Dubai; he has to hardover the
said foreign currency to Shri Karan Ahuja, who have paid him Rs. 10,000/- and
purchase of electric goods, perfumes, protein powder; secondhald mobile, mal<e-
up goods etc. from shop of Shri Karan Ahuja, for the said work; Shri Karan Ahuja
a-1so bears his hotel bills and travelling expanse etc. at Dubai.

23. I find that the legal provision for taking foreign currency out of India is very
clear and does not leave any scope for any ambiguity. If the whole set of incidents
is examined, Iirst it is seen that the passenger was international passenger in a
sense that he was to travel to Sharjah from Ahmedabad by Air Arabia flight No.G9
484. The passenger was intercepted by the Customs officials after he had cleared
immigration and Security check. Thus, the passenger was bound by the Baggage
Rules, 2016 framed under the Customs Act, 1962. There cannot be any denial for
the applicability of Baggage Rules, 2016 in respect of the passenger.

24. I find that Rule 7 of the Baggage Rules,2016 is about currency and it lays
down that the import or export of currency is governed by the Foreign Exchange
Management (Export and Import of Currency) Reguiations, 2015 and notifications
issued there under. Thus, I find that there cannot be any denial in respect of the
iact that regulations and notifications framed under the said Foreig:n Exchange
Management (Export and Import of Currency) Regulations, 2015 were applicable
to the passenger as he was primarily bound to fo11ow Baggage Rules, 2016.

25. The Regulation 5 read with Regulation 7 of Foreign Exchange Malagement
(Export and Import of Currency) Regulations, 2015 in very clear terms "prohibits"
export and import of "an/ foreign currency without general or special permission
of tJle Reserve Bank of India. I lind that the passenger has not come forward with
aly document issued by any authorized authority which can establish that the
passenger was granted special permission by the Reserve Bank of lndia to carry
foreign currencies he was carrying with them to take out of India. This in other
words means that the passenger was governed by general permission or in case of
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non-applicability of general permission was absolutely prohibited to ca-rry the
foreign currencies outside India. I find regulation 7 (2\(b) of Foreign Exchange
Management (Export and Import of Currency) Regulations, 2O15 is the general
permission which is applicable to the passenger in the facts ald circumstances of
the case before me. According to this general permission, any person can take out
of India foreign exchange obtained by him by drawl from an authorized person. In
the case before me, again, the passenger has failed to come forward or produce
any document which can establish tlat the foreign currencies found ald recovered
from him were drawn from an authorized source. These acts of omission or
commission of offence on his part was clear violation of Rules 7 of Baggage Rules
read with regulations 5 and 7 of Foreign Exchange Management (Export and
Import of Currency) Regulations, 2015.

26- I also find that there is a plethora of judgments in favour of release as well
as against release of goods on pal,,rnent of duty, redemption fine and penalty, once
it is established that the goods in question comes under the ambit of "prohibited
goods" as defined under Section 2(33) of Customs Act, 1962 and the act of malafide
intention in relation to subject items fall within the meaning of "smuggling", as
defined under Section 2(39) of Customs Acl, 7962. I frnd that it is a settled legal
position that ratio of one case law should not be blindly applied to another casc
without examining the facts & circumstances of each case. The Hon'ble Supreme
Court in the case of CCE, Calcutta Vs. Alnoori tobacco products I2OO4 l170l ELT
135 (SC)l has stressed the need to discuss how the facts of decision relied upon
first factual situation of a given case and to exercise caution while applying the
ration of one case to another. This has been reiterated in judgment in the case of
Escort ltd. Vs. CCE, Delhi [2004 (173) ELT 113 (SC)] and in case of CC (Port),
Chennai Vs Toyota Kirloskar l2OO7 (213) ELT 4 (SC)]. In the instant case i.t has
been established beyond doubt that the foreign currency was kept undeclared and
concealed in green coloured hand bag placed in dark brown trolly suitcase and in
her body i. e. rectum, falls within the meaning of "prohibited goods" and the act of
ma.lafide intention in relation to attempting to export foreign currency by
concealing in green coloured hand bag piaced in dark brown trolly suitcase and in
her body i. e. rectum arrd not declared before the Customs, fa-1ls within the meaning
of "smuggling". Hon'ble Supreme Court in case of Dropli Devi & Anr reported in

[(2012)6S.C. R. 307] has observed and taken a serious view of smuggling aclivities.
The smugglers by flouting the regulations and restrictions by their misdeeds
directly affect the national economy and thereby endanger the security of the
country.

27. Further I frnd that in a recent case decided by the Hon'ble High Court of
Madras reported at 2016-TIOL- 1664-HC-MAD-CUS in respect of Malabar Diamond
Gallery Pr,t Ltd, the Court while holding gold jewe1lery as prohibited goods under
Section 2(33) of the Customs Act, 1962 had recorded that "restriction" also means
prohibition. In Para 89 of the order, it was recorded as under;

89. While consideing a prager for proutsional release, pending
adjudication, uhether all the aboue can u.thollg be ignored bg the authoities,
enjoined tuith a dutA, to enforce the statutory prouision-s, rules and
notifications, in letter and spiit, in consonance u-tith the objects and intention
of the LegistatlLre, imposing prohibitions/ restictions under tLte Customs Act,
1962 or under ang other laut, for the time being in force, Lue are of the uiew
that all the authoities are bound to foltow the same, uthereuer, prohibition or
restiction is imposed, and uhen the utord, "restiction", also means
prohibition, as held bg the Hon'ble Apex Court in Om Prakash Bhatia's case
(cited supra).
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In the case before me, as I find that the foreign currencies were illega-lly
procured and were attempted to be smuggled out in clear violation of Foreign
Exchange Management (Export and Import of Currency) Regulations, 2015 which
required the passenger to obtain foreign currencies from authorized dealers only.
The condition contained in the regulation itself has ttrus been violated by the
passenger in the case before me which in turn ma.kes the foreign currencies very
much prohibited. I am therefore the view that the foreign currencies seized is liable
for absolute confiscation.

"....From the aforesaid def.nition, it can be stated that (a) if there is ang
prohibition of import or export of goods under the Act or anA other lau.t for the
time being in force, it utould be considered to be prohibited goods; and (b) this
would not include ang such goods in respect of which the conditions, subject to
tuhich the goods are imported or exported, haue been complied uith. This uould
medn that if the conditions prescibed for import or export of goods are not
complied uith, it Luould be considered to be prohibited goods. This u.tould also
be clear from Section 11 utLtich empou)ers the Central Gouemment to prohtbit
either 'absolutelg' or'subject to such conditions' to be futfilled before or afier
clearance, as maA be specifed in the notifcation, the import or export of the
goods of any specified desciption. The notifcation can be issued for the
purposes specifed in Sub-section (2). Hence, prohibition of importation or
exportation could be subject to certain prescibed conditions to be fulfilled
before or afi.er clearance of goods. If conditions are not fulflled, it maA amount
to prohibited goods...."

In the case before me, the export of foreign currencies is conditional,
apply,lng the ratio of the decisions cited above, I hold that non-compliance of such
conditions make foreign currencies prohibited for the purpose of export. I am
therefore of the view that the foreign currencies in the present case are liable for
conflscation.

29. From the facts discussed above, it is evident that the passenger has carried
foreign currency notes and attempted to export / smuggle the same out of India
i.e., to Sharjah. The passenger had attempted to export /smuggle out the foreign
currency notes outside India without having legitimate documents from authorized
sources, as mandated in Regulations 5 & 7 of the FEM Regulations. Needless to
mention that Section 2(22) of the Act defines 'goods' which also includes currencies
among other things. By attempting to export foreign currency without legitimate
documents, it is established that the passenger had a clea-r intention to export/
smuggle out the foreign currency undetected in contravention to the Regulations
5 & 7 of the Foreign Exchange Management (Export and Import of Currency)
Regulations, 2015. I further frnd that his act of carrying the foreign currency notes
without legitimate purchase documents amount to "i1lega1 export", as per the
provisions of Section 1lH(a) of the Act. Further, Section 2 (33) of the Act defines
'prohibited goods'means any goods for import or export of which is subject to arry
prohibition under this Act or any other law for the timed being in force but does
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2a. Further, I find that in the case of Samgnathan Murugesan I2OO9 1247) ELT
21 (Mad)], the High Court upheld the absolute confiscation, ordered by the
adjudicating authority and thereby allowed the departmental appeal. While
upholding absolute confrscation, it was observed by the Hon'ble High Court t as
under:



OrO No:94lADC/VM / 0&A/2022-23
F. No: Vl lll10-58/Sv PIA/ O&A/ HQ/2022-23

not include any such goods in respect of which the conditions subjects to which
the goods are permitted to be imported or exported have been complied with. These
acts of omission and commission in relation to the subject currencies fal1s within
the ambit of 'smuggling'as defined under Section 2(39) of the Act. Thus, the foreign
currency recovered from the passenger is liable for coniiscation.

30. Hon'ble Supreme Court in the case of Om Praka.sh Bhatia reported at 2003
( 155) ELT 423 (SC) has heid tlat if importation and exportation of goods are
subject to certain prescribed conditions, which are to be fulfrlled before or after
clearance of goods, goods would fall within the ambit of 'prohibited goods'if such
conditions a-re not fulfilled. In the instant case, the foreign currencies were kept
undeclared, concealed and were being carried by the passenger, are to be treated
as "goods" prohibited in nature.

31. In the present case, it is seen that Shri Sanju Raju Tolani attempted to
smuggle foreign currency 150000 Saudi Arabian Riyal and 3350O U.A.E. Dirhams
equivalent to Indian Rs.35,73,300/- by concealing in bag and rectum. Further, he
could not submit any documents to prove that the impugrred foreign currency
notes carried by him is procured from legitimate sources/ Legally. Further, I hnd
that the said foreign currency was handed over to him by his niece to hand over
the same to Shri Karan Ahuja in Dubai. Thus, I find that Shri Sanju Raju Tolani
has abetted the commission of attempted improper export of the impugned foreign
currencies which were seized and found liable for confiscation under Section
113(d) of the Customs Act, 1962.

32. Given the above hndings, it is evident that Shri Sanju Raju Tolani in blatant
violation of Baggage Rules, 2016 framed under the Customs Act, 1962 arrd Foreign
Exchange Management (Export and Import of Currency) Regulations, 2015 framed
under the Foreign Exchange Management Act, 1999 attempted to improperly
export/smuggle out a huge amount of foreign currency. The act of smuggling out
of foreign currency results in a serious repercussion on the Indian economy by
negatively affecting the conservation of foreign exchange and the safegu.arding of
balance of payments. In the present case "mens rea" ot part of the passenger is
very much evident since, he had not declared to the Customs Authorities in any
manner about the foreign currencies being carried by him for export and did not
possess valid documents showing procurement of the said foreign currencies from
authorized person. By the aforesaid acts of Commission ald omission Shri Salju
Raju Tolali (passenger) has rendered the impugned (seized) foreign currencies
liable for conhscation under Section 113 (d) of Customs Act, 1962, read with
Regulation 7 of Foreign Exchange Management (Export and Import of Currency)
Regulations, 2015 issued under Foreign Exchange Management Act, 1999, and
Rule 7 of the Baggage Rules, 2016 issued under Customs Act, 7962. I therefore
find that Shri Sanju Raju Tolani is also liable for penalty under Section 114 (i) of
the Customs Act, 1962.

33. Accordingly, I pass the following order;
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ORDER

i I order absolute confrscation of the impugned foreign currencies 150000
Saudi Arabian Riyal & 33500 U.A.E. Dirhams having value equivalent to
Indian currency at Rs.35,73,300/- (Rupees Thirty Five Lakh Seventy Three
Thousand Three Hundred only) attempted to be irnproperiy exported by the
noticee by concea.ling in green coloured hand bag and in her body i. e.
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rectum and seized under panchnama dated 25.12.2021 vide Seizure Order
dated 25.72.2021, under Section 113 (d) of the Customs Act,l962.

I order absolute confiscation of the goods i.e. one dark brown coloured
trolley bag and one green coloured hand bag, used for concealing foreign
currency, seized under Seizure memo under Panchnama dared 25.72.2021
under Section I 19 of the Customs Act, 1962.

I impose a penalty of Rs.14,OO,OOO/-(Rupees Fourteen LaJ<h Only) on Shri
Sanju Raju Tolani, under Section 114(i) of the Customs Act 1,962.

34. Accordingly, t1.e Show Cause Notice No.
58/ SVPIA/O&A/HQ 12022-23 dated 16.06.2022 stands disposed of.

vn/ 10-

\r. \u3
(Vishal Malani)

Additional Commissioner
Customs, Ahmedabad

11
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F. No. VIII/ 10-s8/SVPIA/ o&,A / HQ / 2022-23
DrN : 2O23O27 1 MNOOOO 837884

Date:14.O2.2O23

BY SPEED POST AD / ANY O?TIER PERMISSIBLE MODE OF COMMUNICATION
To,
Shrl Sanju Rqiu Tolani
Galgadarshan Palace, 1O 1,

BK No. 1605, Sec 26,
Satramdas Hospital, Ulhasnagar,
Thane, Maharashtra - 421004

Copv to:
(i) The Commissioner of Customs, Ahmedabad. (Kind Attn: RRA Section)
(ii) The Dy. Commissioner of Customs (AIU), SVPIA, Ahmedabad.
(iii) The Dy. Commissioner of Customs, SVPIA, Ahmedabad.
(iv) The Dy./Asstt. Comrnissioner of Customs (TRC), Ahmedabad.
(v) The System In charge, Customs HQ, Ahmedabad for uploading on official

web-site i.e.htto: / /www.ahmedabadcustoms. sov.in
(vi) Guard File.
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